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DECI SI ON AND ORDER

This case arose froman application for |abor certification on
behal f of alien, Knarik Der Boghosian Gheshlaghi ("Alien") filed
by Enpl oyer Artoon Arakel, MD.. ("Enployer") pursuant to
212(a)(5)(A) of the Immgration and Nationality Act, as anended,
8 U S.C 1182(a)(5)(A)(the "Act"), and the regul ations
pronul gated thereunder, 20 CFR Part 756. The Certifying Oficer
("CO') of the U S. Departnent of Labor, San Francisco, California
deni ed the application, and the Enployer and Alien requested
revi ew pursuant to 20 CFR 656. 26

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney Ceneral that (1) there are not sufficient workers who
are able, willing, qualified and available at the tine of the
application and at the place where the alien is to perform such
| abor; and, (2) the enploynent of the alien will not adversely



affect the wages and working conditions of the U S. workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenents of 20 CFR, Part 656 have
been net. These requirenents include the responsibility of the
Enpl oyer to recruit U S. workers at the prevailing wage and under
prevailing working conditions through the public enpl oynent
service and by other neans in order to make a good faith test of
U S. worker availability.

The foll owm ng decision is based on the record upon which the
CO deni ed certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunents of
the parties.

STATEMENT OF THE CASE

On Decenber 9, 1994, the Enployer filed an anmended application
for labor certification to enable the Alien to fill the position
of Medical Secretary/Admnistrator in its Medical office.

The duties of the job offered were described as foll ows:

“Responsi bl e for general secretarial and adm nistrative
duties, such as, answering calls, giving appointnents,
mai ntai ning patient files, billing patients and prepare insurance
claimfornms. Accept patients and assist themwth filling in
intake forns. Must be able to type and be know edgeabl e i n usage
of conputers.”

A hi gh school education and 2 years experience in the job was
requi red. Special requirenent was; nust be fluent in the Arnenian
| anguage. Wages were $1,992.00 per nonth. No enpl oyees woul d be
supervi sed, and applicant would report to the Doctor. (AF-103-138)

On January 19, 1996, the CO issued a NOF denying
certification. The CO all eged that enployer may have viol ated 20
C.F.R 656.21(b)(2)(i)(c)in that the requirement of a foreign
| anguage is unduly restrictive unless docunented by business
necessity. The CO requi red docunentation by Enployer that the job
requi renents of a foreign | anguage bear a reasonable relationship
to the occupation in the context of the Enployer’s business and
is essential to performin a reasonable manner, the job duties.
“The enpl oyer’ s’ previous justification is an assertion and as
such is insufficient to show the need for the foreign | anguage
requi renent. No docunentation or independent confirmation was
submtted to show the need for the foreign | anguage (such as a
letter froma leader in the Arnmenian community)”. Alternatively,

t he application nmust be amended and the position readverti sed.
Additionally, U S. applicant Rebecca G Klepsa stated in a

foll ow-up questionnaire that she was not contacted. She appeared
qualified for the position. Enployer nust submt docunentation of
phone calls he alleged he had nmade to applicant Kl epsa and
docunent lack of qualification, if any, of this applicant. (AF-99-



101)

Empl oyer, February 23, 1996, forwarded its rebuttal, stating
that the | anguage requirenment was necessary in his business,
since nearly all of his patients and his staff were of Arnenian
extraction and spoke only that | anguage. Enployer alleged his
patients did not speak English well in nost cases. “If the
position is not filled by another qualified individual, who does
not speak Arnenian, the task cannot be fully performed unless the
enpl oyee uses an interpreter.” Enployer attached a letter from
Kar apetian & Associ ates on the issue of the Arnenian popul ation
i n Southern California.

Wth respect to contacting Ms. Klepsa, Enployer reiterated its
previous allegation that she had been contacted by phone (in
M nnesota) but could not |ocate a phone bill. “The enpl oyer
attenpted to contact Ms. Klepsa after receiving the Notice of
Fi ndi ngs and was told by her nother that she no |onger |ives at
the provided address and that she now lives in Northern
California. A nessage was left for her to call the enployer. The
purpose of the call was to speak with Ms. Kl epsa and per haps
refresh her nenory regarding the short conversation that included
two questions. ‘Do you speak Arnenian?’ and after Ms. Klepsa
responded in the negative, ‘But why did you apply if you don’t?,
that received the follow ng response, ‘I’'msorry, | was not aware
of the language requirenent.’” M. Kl epsa s nother reconfirnmed
the fact that Ms. Kl epsa does not speak Arneni an. Enpl oyer
requested a 45 day extension if the tel ephone bills were
necessary. On July 2, 1996, Enployer stated it could not find the
tel ephone bills or | ocate Ms. Kl epsa, and requested that it be
permtted to readvertise. (AF-82-98).

On August 28, 1996, the CO issued a Final Determ nation
denying certification stating Enployer did not establish that the
requi renent of the foreign | anguage ari ses from busi ness
necessity. Rather Enployer refused to give the list of client’s
names since these are confidential. The CO, al so, found
Enpl oyer’s contentions with respect to Ms. Klepsa did not conply
with the CO s request which was docunentation of telephone bills
An option to readvertise in lieu thereof was not given to
Enmpl oyer. “The enpl oyer has failed to provide convinci ng
docunentation to indicate recruitnment was conducted in good
faith.” (AF-80) The CO, also, rejected Enployer’s argunments with
respect to the qualifications of Ms. Klepsa. (AF-79-81)

On Cctober 1, 1996, Enployer filed a request for review and
reconsi deration of Final Determ nation. (AF-1-78)

DI SCUSSI ON

Section 656.25(e) provides that the Enpl oyer's rebuttal
evi dence nmust rebut all the findings of the NOF, and that al



findings not rebutted shall be deenmed admtted. Qur Lady of

Guadal upe School, 88-1NA-313 (1989); Belha Corp., 88-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of |abor certification. Reliable Mrtgage
Consul tants, 92-1NA-321 (Aug. 4, 1993). On the other hand, where
the Final Determ nation does not respond to Enployer’s argunents
or evidence on rebuttal, the matters are deened to be
successfully rebutted and are not in issue before the Board.
Barbara Harris, 88-1NA-32 (April 5, 1989)

Section 656.21(b)(6) provides that Enployers are required to
make a good faith effort to recruit qualified U S. workers for
the job opportunity. H C LaMarche Ent., Inc. 87-1NA-607 (1988).

Unduly restrictive requirenments such as bilinguilismmy have
a chilling effect on the nunber of U S. workers who nmay apply for
the job opportunity. Venture International associates, Ltd. 87-
| NA-569(1989) (en _banc); _Frank Basilica, 95-1NA-283 (Feb. 6
1997). In order to show busi ness necessity the enpl oyer nust
show: (1) that the requirenent bears a reasonable relationship to
the occupation in the context of the enployer’s business; and (2)
that the requirenent is essential to performng, in a reasonable
manner, the job duties as described by the enployer. Information
I ndustries, Inc., 88-1NA-82 (Feb. 9, 1990)(en banc). It is a
| ong-hel d principle that new evidence may not be submtted on
appeal to this Board. Ghaw Auto Sales & Parts, 91-1NA-352 (Dec.
16, 1992).

Enpl oyer forwarded a study of the Arnmenian community in
Southern California, in which inter alia it finds a popul ati on of
200, 000 Americans of Arnenian extraction, many recent inmm grants
who speak very little English. The COin her Final Determ nation
did not address whether or not this study adequately docunented
the i ssue of business necessity for a foreign | anguage, but
rat her addressed Enployer’s refusal to release its lists of
patients, nor did she determ ne whether or not this refusal was
reasonable. Since the COdid not directly respond to Enpl oyer’s
contention, whereas the Enployer may not have directly responded
to the CO s request for docunentation of |anguage requirenent in
hi s busi ness as opposed to the community at |arge, we believe the
best course is remand despite the long period of tine this
application has already taken for processing. In that connection
we, also, note that the study submtted by Enployer to docunent
busi ness necessity, indicates there are 14 Arneni an | anguage
newspapers published in Los Angeles (as well as 20 hours TV
broadcast tinme). It would appear that, on remand, a proper
approach to obtaining qualified U S. applicants, assum ng fluency
in the Arnmenian | anguage i s docunented as a busi ness necessity,
woul d be to advertise in one of these newspapers in addition to
one of general circulation.

Wth respect to Ms. Klepsa's application, we agree with
Enpl oyer that he has expended reasonable efforts to determ ne
that this U S applicant is not fluent in Arnmenian. M& G



Wat erproofing, Inc. 96-1NA-428 (Jan. 27, 1998); Yedico
International, Inc., 87-1NA-740(Sep. 30, 1988)(en banc).

Enpl oyer’ s other argunent, basically, that Ms. Klepsa is
overqualified, is a position this Board has consistently
rejected. Pavelic v. lLevites, P.C, 92-1NA- 413 (May 31, 1994)
The validity of her application, therefore, depends upon whet her
or not the requirement of fluency in Arnenian is docunented and
found as a legitimte business necessity.

ORDER
The Certifying Oficer's denial of |labor certification is
VACATED, and the natter renanded for appropriate action by the
Certifying Oficer.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge



